STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

FRESNO COUNTY SCHOOLS OFFI CE )
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Appearances: California Teachers Associ ation by D ane Ross,
Attorney, for Fresno County Schools O fice Educators Associ ation,
CTA/ NEA; Stroup & deGoede by Daniel G Stevenson, Attorney, for
Fresno County O fice of Education.
Before Blair, Chair; Hesse and Carlyle, Menbers.
DECI S AND R

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Fresno County School s
O fice Educators Association, CTA/ NEA of the Board agent's
partial dismssal, attached hereto, of its charge alleging that
the Fresno County O fice of Education violated section 3543.5(a),

(b) and (c) of the Educational Enploynent Relations Act (EERA).'

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



The Board has reviewed the Board agent's warning and
dism ssal letters, and finding themto be free of prejudicia
error, adopts themas the decision of the Board itself.

The Board hereby AFFIRVS the Board agent's partial dismssal
in Case No. S-CE-15009.

Chair Blair joined in this Decision.

Menber Hesse's concurrence/ di ssent begins on page 3.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



Hesse, Menber, concurring and dissenting: Wth the
exception of one allegation, | concur with the Public Enploynent
Rel ati ons Board's (PERB or Board) affirmance of the partia
di smssal of the unfair practice charge in Case No. S-CE-1500.
Following a de novo review of the original and anmended unfair
practice charge, | find that a prim facie case has been stated:
with regard to the charge that the enployer allegedly
di scrimnated against Carlos Jimnez (Jimnez) when it eval uated
hi mon May 7, 1992.

Assumi ng that the allegations in the charge are true (see

n n Unifi hool District (1977) EERB Decision No. 12%) , a
prim facie charge alleging discrimnation has been pl ead. I n
Novato Unified School District (1982) PERB Decision No. 210, the

Board set forth the standard by which charges all eging
di scrimnatory conduct under the Educational Enploynment Rel ations
Act (Act) section 3543.5(a) are to be decided: (1) the unfair
practice charge nmust allege that the enployee engaged in activity
protected by the Act; (2) the enployer was aware of the activity;
(3) the enployer took adverse action against the enpl oyee;
and (4) the enployer's action was notivated by the protected
activity.

Here, all of the elenments of the Novato standard have been
met in the charge that the enployer allegedly discrimnated

agai nst Ji m nez because of his protected activity when it

'Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board.



eval uated himfor the second consecutive year. Therefore, |
woul d reverse that portion of the dism ssal and order that the

matter be renanded to the PERB General Counsel for the issuance

of a conpl aint.
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STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD —_ —

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Decenber 24, 1992

Di ane Ross

Staff Attorney

California Teachers Associ ation
1705 Murchi son Drive
Burlingame, CA 94010

Re: Fresno County_Schools Ofice Educators Association v. FEresno
County O fice_of Education

Unfair Practice Charge No. S-CE-1509
PARTI AL__ DI SM SSAL _LETTER

Dear Ms. Ross:

On Septenmber 30, 1992, you filed a charge in which you all ege
that the Fresno County O fice of Education (FCCE) violated

Gover nnent Code sections 3543.5(a), (b) and (c) (Educational

Enpl oynent Rel ations Act (EERA or Act). Specifically, you allege
that the FCOE retaliated against Carlos Jimnez by refusing to
acknow edge his status as an Association site representative and
retaliated against Jimnez by evaluating himin the 1991-92
school year, after having evaluated himin the 1990-91 schoo
year.

| indicated to you, in nmy attached letter dated Decenber 16,

1992, that certain allegations contained in the charge did not
state a prima facie case. You were advised that, if there were
any factual inaccuracies or additional facts which would correct
the deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended these
allegations to state a prima facie case or withdrew themprior to
Decenber 23, 1992, the allegations would be dism ssed. On
Decenber 21, 1992, you filed an anended charge.

Your amended charge alleges that the FCOE's "refusal to
acknow edge Carlos Jimnez as a site representative and
i nsi stence upon determ ning the nunber and identity of site
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representatives constitutes unlawful interference with the
Association. This refusal to acknow edge Carlos Jimnez as a
site representative has continued to date and constitutes a
continuing violation."

In San Di egui ni_on High | _Distri (1982) PERB Deci si on
No. 194, PERB determned that a "continuing violation would only
be found where active conduct or grievances occurred within the
[imtations period that independently constituted an unfair
practice. However, a continuing violation would not be found
where the enployer's conduct during the Iimtations period
constituted an unfair practice only by its relation to the _
original offense.” El _Dorado Union Hi gh School District (1984)
PERB Deci si on No. 382, at p. 4 (citations omtted).

As | stated in ny Decenber 16, 1992 letter, on or about

January 22, 1992, the FCOE by letter inforned the Associ ation
that it would only recognize M. Thomason as the site
representative. On March 7th and 23rd Carlos Ji m nez was
informed that he would not be recognized as the site
representative. This correspondence and M. Jimnez being
specifically inforned that he would not be recognized as the site
representative indicates that the Association and Ji m nez had
know edge that the FCOE may have engaged in an unfair |abor
practice as early as January 22, 1992. Although your anended
charge alleges this is a continuing violation, you have failed to
denonstrate that the FCOE has changed its original position of

refusing to recognize Jimnez as a site representative. In
addition, the FCOE has maintained its position of recognizing one
site representative. (See Laho tions_Diyvisjion (1989)

PERB Deci sion No. 735-H, where the university's failure to change
its position did not constitute a continuing violation.)

Your charge was filed with the Public Enploynent Relations Board
on Septenber 30, 1992, which neans that any alleged unfair
practice by the FCOE should have occurred during the six-nonth
statutory period which began on March 30, 1992. Therefore, this
allegation is untinely and is dism ssed.

Your amended charge also states that the FCOE s "eval uation of
Carlos Jimnez in the 1991-92 school year after having eval uating
himin the 1990-91 constitutes an independent instance of

di scrimnation and retaliation against Carlos Jimnez for his
union activity." Al though your anmended charge contains numnerous
concl usi onary statenents regarding FCOE s "discrimnatory
attitude" and "disparate treatnent” it fails to denonstrate that
the FCOE eval uated Ji m nez because of his union activity.
Therefore, based on the facts and reasons contained in this
letter and ny letter of Decenber 16, 1992 your allegations that
the FCCE retaliated against Carlos Jimnez by refusing to
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acknow edge his status as an Association site representative and
by evaluating himin the 1991-92 school year, after having
evaluated himin the 1990-91 school year shall be dism ssed.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of certain allegations
contained in the charge by filing an appeal to the Board itself
wthin twenty (20) cal endar days after service of this dism ssal
(Cal. Code of Regs., tit. 8, sec. 32635(a).) To be tinely filed,
the original and five copies of such appeal nust be actually
received by the Board itself before the close of business

(5 p.m) or sent by telegraph, certified or Express United States
mai | postmarked no later than the |ast date set for filing.

(Cal. Code of Regs., tit. 8, sec. 32135.) Code of G vi

Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.

Ext ension of Tinme

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)



Einal Date

1f no apPeaI_ is filed wwthin the specified time limts, the
dismssal will becone final when the tinme limts have expired..

Si ncerely,

ROBERT THOMPSON
Deputy Ceneral GCounsel

By :—1 | ¢ #@dﬁ-/-ﬁ.

M chael E Gash
Regi onal Attorney

At t achnent

cc: Daniel G Stevenson
Stroup & de Goede
1750 North Fi ne Avenue
Fresno, CA 93727



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Decenber 16, 1992

D ane Ross
1705 Murchi son Drive
Burlingane, CA 94010

Re: Fresno County_Schools (ffice Educators_Association. CTA NEA
v. Fresno Gounty_Cfice of Education
Unfair Practice Charge No. S CE-1509
WARNI NG LETTER

Dear Ms. RosSs:

O Septenber 30, 1992, you filed a charge |n whi ch you al | ege
that the Fresno C‘ounty Gfice of Education (FGOE) violated

Gover nnent Code sections 3543. 5(a), Sb) and (c) (Educational

Enpl oyment Rel ati ons Act (EERA or Act Specifically, you allege
that the FOCE retaliated agal nst Carlos Jimnez by refusing to
acknow edge his status as an Association site representative and
retaliated against Jimnez by evaluating himin the 1991-92

school year, after having evaluated himin the 1990-91 school
year. M investigation revealed the follow ng facts.

On or about January 22, 1992 Tinothy J. Nolt, Chapter President
of the Fresno County Schools Ofice Educators Association
(Association) received a letter fromAndrew Rodarte,
Admnistrator informng himthat "M. GCecil Thonmason is the site
CTA representative for the Mgrant Education Departnent,” and to
his know edge "there is only one site CTA representative per
departnment . ”

On or about March 6, 1992, Carlos Jimnez was inforned by Cecil
Thonason that the FOCE refused to recogni ze Jimnez as a site
representative. On or about March 23, 1992, Carlos Ji m nez was
i nfornmed by Andy Rodarte that he woul d not be recogni zed as a
Ssite representative.
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O or about May 7, 1992, Jimnez received an evaluation for the 1991-.
92 school year, after having been evaluated in the 1990-91 school
year. Jimnez is the only Association enpl oyee to have been

eval uat ed consecutively in 1990-91. The collective bargaining

a%r eenent between the parties states: "Those enpl oyees of nore

than two years shall be eval uated every other year unless either
party shall nmake a request for nore frequent eval uation."

In order to state a prinma facie case a Charging Party nust allege
and ultinmately establish that the conduct conplained of either
occurred or was di scovered within the six-nonth period

| medi ately preceding the filing of the charge. San D eguito

Uni on H gh School D strict (19823 PERB Deci si on No. 194. '
Gover nnent Code section 3541.5(a) states in relevant part:

Any enpl oyee, enpl oyee organi zation, or
enPIder shall have the right to file an
untair practice charge, except that the board
shall not do either of the follow ng: (I)

i ssue a conplaint in resPept of any charge
based upon an alleged untair practice
occurring nore than six nonths prior to the
filing of the charge,

Your charge was filed with the Public Enpl oynent Relations Board
on Septenber 30, 1992, which neans that any alleged unfair
practice by the FCCE should have occurred during the six-nonth
statutory period which began on March 30, 1992.

The six nonth limtation period runs fromthe date the charging
party knew or reasonably shoul d have known of the alleged unfair
practice, if the know edge was obtai ned after the conduct
occurred. Fairfield Suisun Unified School District (1985 PERB
Deci sion No. 547.

On or about January 22, 1992, the FCCE by letter inforned the
Association that it would only recognize M. Thomason as the site
representative. On March 7th and 23rd Carlos Ji mnez was
inforned that he woul d not be recognized as the site
representative. This correspondence and M. Jimnez being
specifically inforned that he woul d not be recognized as the site
representative indicates that the Association and Ji m nez had
know edge that the FOCE may have engaged in an unfair |abor
practice as early as January 22, 1992. Since the conduct you
conpl ai ned of and your recel pt of know edge of that conduct
occurred outside the six-nonth limtation period, your charge is
untinmely and nust be di smssed.

Your charge also alleges that the FOCE retaliated agai nst Ji mnez
in violation of EERA section 3543.5(a) by evaluating himin the
1991-92 school year, after having evaluated himin the 1990-91
school year. To denonstrate a violation of EERA section

2
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3543.5(a), the charging party nmust show that: (1) the enpl oyee
exercised rights under EERA; (2) the enpl oyer had know edge of
the exercise of those rights; and (3) the enployer inposed or
threatened to inpose reprisals, discrimnated or threatened to
di scrimnate, or otherwse interfered with, restrained or coerced
t he enpl oyees because of the exercise of those rights. (Novat o
Unified School District (1982) PERB Decision No. 210; Carlsbad
Uni fied School District (1979) PERB Deci sion No. 89; Departnent
of Devel opnental Services (1982) PERB Decision No. 228-S;
California State University _(Sacramento) (1982) PERB Deci sion
No. 211-H.) Your charge fails to denonstrate that the FCOE
evaluated Jimnez during the 1991-92 school year because of his
exercise of protected activity and therefore does not state a
prima facie violation of EERA section 3543.5(a).. Accordingly,
that allegation is dismssed.

For these reasons the allegations that the FCCE retaliated
against Carlos Jimnez by refusing to acknow edge his status as
an Association site representative and by evaluating himin the
1991-92 school year, after having evaluated himin the 1990-91
school year, as presently witten, does not state a prima facie
case. If there are any factual inaccuracies in this letter or
additional facts which would correct the deficiencies explained
above, please anend the charge. The anended charge shoul d be
prepared on a standard PERB unfair practice charge form clearly
| abel ed Eirst Anended_Charge, contain all the facts and

all egations you wi sh to make, and be signed under penalty of
perjury by the charging party. The anended charge nust be served
on the respondent and the original proof of service nust be filed

w t h PERB. If I do not receive an anended charge or w t hdrawal
fromyou before Decenber 23, 1992, | shall dism ss the above-
descri bed all egation fromyour charge. If you have any

gquestions, please call nme at (916) 322-3198.
Si ncerely, f
[l 1 v

M chael E. Gash
Regi onal Attorney



